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. ATLANTIC oy
. SUPERIOR COURT OF NEW JEﬁﬁWM@mN &4
DENNIS 47 DEVELOPERS, LLC, ; CAPE MAY COUNTY
5 LAW DIVISION
: EXHIBIT
Plaintiff, |
v. § DOCKET NO: CPM-L-442-21

DENNIS TOWNSHIP LAND USE BOARD,
: Civil Action

Defendant. ORDER & FINAL JUDGMENT

THIS MATTER, having been brought before the Court by way of an action in lieu of
prerogative writ; and Stephen R. Nehmad, Esquire of the firm Nehmad Davis & Goldstein, P.C.,
having appeared on behalf of Plaintiff; and Jon D. Batastini, Esquire of the firm Garrett & Batastini,
P.A., having appeared on behalf of Defendant; and the Court having reviewed carefully each Party’s
previously filed pleadings and having carefully reviewed the transcripts and full record of the
proceedings conducted below before Defendant, Dennis Township Land Use Board; and for the
reasons more fully set forth in the Memorandum of Decision issued on this same date; and for good

cause shown;

IT IS on this 28th day of AUGUST 2022; ORDERED and ADJUDGED as follows:

1. The Defendant’s July 22, 2021 denial of Plaintiff*s application for a use variance pursuant
to the provisions of N.J.S.A. 40:55D-70d(2), bulk variances pursuant to the provisions of
N.I.S.A. 40:55D-70c and design waivers pursuant to the ordinances of the Township of
Dennis in connection with Plaintiff"s application to develop a 2.36+/- acre portion of the
real property that is designated on the tax map of Dennis Township in Cape May County as
Block 64, Lot 30, commonly known as 1089 NJ-47, with a Wawa retail convenience store
and gas station under a free-standing canopy, all as more particularly set forth in
Defendant’s memorializing resolution CLUB 2021-14, was an arbitrary, capricious,
unreasonable, and unlawful application of its land usc powers under NS AL 4(0:55D-1, et

seq. and said decision be, and hereby is. reversed.
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The Defendant’s July 22, 2021 denial of Plaintift*s application lor preliminary and final
major site plan approval, in connection with Plaintiff's application 1o develop a 2.36+/- acre
portion of the real property that is designated on the tax map of Dennis Township in Cape
May County as Block 64, Lot 30, commonly known as 1089 NJ-47, with a Wawa retail
convenience store and gas station under a free-standing canopy, all as more particularly set
forth in Defendant’s memorializing resolution CLUB 2021-14, was an arbitrary, capricious,
unreasonable, and unlawful application of its land use powers under N.J.S. A, 40:55D-1, et.
seq. and said decision be, and hereby is, reversed.

The Defendant’s July 22, 2021 denial of Plaintiff’s application for minor subdivision
approval, in connection with Plaintiff’s application to develop a 2.36+/- acre portion of the
real property that is designated on the tax map of Dennis Township in Cape May County as
Block 64, Lot 30, commonly known as 1089 NJ-47, with a Wawa retail convenience store
and gas station under a free-standing canopy, all as more particularly set forth in
Defendant’s memorializing resolution CLUB 2021-14, was an arbitrary, capricious,
unreasonable, and unlawlul application of its land use powers under N.J.S A, 40:55D-1, et.
seq. and said decision be, and hereby is, reversed.

For the reasons more fully set forth in the accompanying Memorandum of Decision, in lieu
of remanding this matter to the Defendant land use board for further proceedings, the Court
retains jurisdiction over Plaintiff’s Jand use application that was the subject of this action in
lieu of a prerogative writ and grants Plaintiff’s application to develop a 2.36+/- acre portion
of the real property that is designated on the tax map of Dennis Township in Cape May
County as Block 64, Lot 30, commonly known as 1089 NJ-47, with a Wawa retail
convenience store and gas station under & free-standing canopy which grant of approval
shal! be deemed to specifically include the folHowing:

a. A use variance pursuant to the provisions of N.J.S.A. 40:55D-70d(2), all bulk
variances pursuant to the provisions of N.J.S.A. 40:55D-70¢ for which Plaintiff
applied and all design waivers pursuant to the ordinances of the Township of Dennis
for which Plaintiff applied;

b. Minor subdivision approval pursuant to Dennis Township Ordinance §165-1. et.
seq., and NL1LS A 40:55D-47 to create a 2.30+/- acre lot from Block 64, Lot 30

upon which the aforementioned Wawa retail convenience store and gas station

~J
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under a free-standing canopy will be developed in accordance with the plans and
drawings that Plaintiff submitted to Defendant land use board; and
¢. Preliminary and final major site plan approval so as to allow a 2.36+/- acre portion
of the real property that is designated on the tax map of Dennis Township in Cape
May County as Block 64, Lot 30, commonly known as 1089 NJ-47, with a Wawa
retail convenience store and gas station under a free-standing canopy in accordance
with the plans and drawings that Plaintiff submitied to Defendant land use board.
5. Count 3 of Plaintif’s Complaint, having been rendered moot by this Order and Final
Judgment, is dismissed without prejudice. The dismissal shall be deemed to be with
prejudice upon the time for an appeal expiring without an appeal having been filed. In the
event of an appeal of this Order and Final Judgment then the dismissal shall remain without
prejudice abiding a final resolution of the appeal.
6. This Order and Final Judgment shall be electronically filed via e-courts thereby ensuring

prompt service upon all counsel of record

MICHAEL J. BLEE, A.J.5.C.

()
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The Honorable Michael J. Blee, AJ.8.C. 1201 Bacharach Boulsvard

Atlantic City, NJ 08401-43527
{609) 402-0100

MEMORANDUM OF DECISION

TG: Stephen R. Nehmad, Esq. Jon D. Batastini, Esq.
4030 Ocean Heights Ave. 3318A Simpson Ave.
Epg Harbor Township, NJ 08234 Ocean City, NJ 08226
On Behalf of the Plaintiffs On Behalf of Defendants
RE: DENNIS 47 DEVELOPERS, LLC V. DOCKET NO. CPM-L-442-2]
DENNIS TOWNSHIP LAND USE
BOARD

NATURE OF MOTEON(S): Action in Lieu of Preropative Whrit
SUBMISSIONS BY PLAINTIFF AND DEFENDANT:

ON JUNE 8, 2022, PLAINTIFF FILED A TRIAL BRIEF.

ON AUGUST 8, 2022, DEFENDANT FILED A BRIEF IN OPPOSITION.
ON AUGUST 15, 2022, PLAINTIFF FILED A REPLY BRIEF,

ON SEPTEMBER 26, 2022, ORAL ARGUMENT WAS CONDUCTED.

N

HAVING CAREFULLY REVIEWED THE MOVING PAPERS, AND HAVING CONSIDERED ORAL
ARGUMENT, Il HAVE RULED ON THE ABOVE CAPTIONED MOTION(S) AS FOLLOWS:

Requested Relief

This matter comes before the Court by way of a Complaint i Licu of Prerogative Wit
filed by Dennis 47 Developers, LLC (“Plaintiff”) on November 3, 2021, Plaintiif challenges the
Dennis Township Land Use Board’s denial of its application for use variance reliet pursuant 1o
N.J.S.A. 40:535D-70d(1), prehminary and final major site plan approval, and “¢” variance relief
pursuant o NJ.S. A, 40:55D-70¢ for bulk standards to develop a [ull-service Wawa convenience

store with a gas station on Route 47.
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Parties Contentions

Plaintiff’s Motion

1. The Board’s Denial of Plaintiff’s Application must be Overturned Because ifs Decision
was in all Regards Arbitrary, Capricious, and Unreasonable

Plaintiff argues that the evidence that was presented to the Board satisfied the predicate
positive criteria for the Use Variance, Plaintiff argues that there are three categories of
circumstances in which the special reasons for a use variance may be found. Plamtiff argues thas
case falls within the third reason, where the proposed use would serve the general welfare because
the site is “particularly suitable for the proposed use” is where this case falls into. Smart SMR of

New York. Inc. v. Fairlawn Bd. Of Adj., 152 N.J. 309, 323 (1998}. Plainti{f argues the application

before the Board clearly demonstrated that the general welfare and safety of the public would be
served because Plaintiff’s site is particularly suited to Plaintiff*s proposed use,

Further, Plaintiff contends that as to the negative criteria, outlined in N.JL.S.A. 40:55D-70,
that the applicant is required to present, with an enhanced quality of proof, boti the requested
variance “can be granted without substantial detriment to the public good” and that the granting of
the variznce “will not substantially impair the purpose and intent of the zone plan and zoning

ordinance.” N.J.S.A, 40:55D-70d; Medici, supra, 107 N.J. at 21; Sicca, supra, 127 N.J. at 156.

Plaintiff argues that in this case, Plaintiff presented to the Board evidence that was substantial,
credible, completely uncontroverted and which overwhelmingly satisfied both the positive and
negative criteria for the requested variance.

2. The Court should exercise original jurisdiction and grant plaintiff the approvals that if
souglit because a remand to the board would he an exercise in fufility

Plaintiff contends that the Board’s resolution provided a lengthy summary of the

testimonial evidence that was presented by Plaintiff s expert witnesses but reciting the testimony

2
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should not be used as a substitute for findings regarding that testimony. Plaintiff argues the Beard
made no findings relative to the credibility of Plaintifi”s wiinesses. Plaintiif contends the Board
made no {indings as to whether the opinions of the experts were accepled as and, if so, why they
were accepted or rejected. Moreover, Plaintiff contends that the Board made no findings as to
whether the copinions of the experts were rejected, and if so, why they were rejected. Plainti{f
contends the Board completely failed to consider the evidence that was presented and, as a result,
its decision was arbitrary, capricious and unreasonable. Plaintifi’ argues the Board’s reluctance to
consider the evidence that was presented during the course of two hearings was so compelling that
one should conclude the Board’s actions in that regard were intentional and deliberate.

Plaintiff contends given the Board’s failure to consider the evidence that was presented,
Plaintiff requests the Court exercise original jurisdiction to decide the matter in the first instance
and in doing so in light of the evidence in support ot the approvals that were sought.

Lastly, Plaintiff contends that in the event that the Court decides that rather than exercising
original jurisdiction it would be z;lore appropriate to remand the matter to the Board, the Plaintifl
urges the Court 1o do so with instructions to the Board that it grant the Plainti{f the use variance

sought along with subdivision approval and preliminary and final site approval.

Defendants’ Opposition

The Board argues that the denial was not arbitrary, capricious or unrcasonable becausc
their decision was based on the specific ordinance language that gas stations are not permitied in
the zone, the traffic pattern for ingress and egress, the disruption of Route 47 for construction, and

a lack of oversized vehicle parking.

()
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The Boeard argues that the positive eriteria is not satisfied because the record does not
support that the site is well fitted due to traffic and parking concerns. Moreover, the Board argues
that the record does not establish that Plaintiff's proposal would fill a need m the general
community nor does it address whether there are other viable locations such that the Board’s
decision is arbifrary, capricious or unreasonable.

The Board further argues that the record shows that the Applicant could not meet the
special reasons for a use variance or the negative criteria. The Board argues that Plaintiff could not
meet the standards for a use variance pursuant to N.J.S.A. 40:55D-70 despite the changes to the
traffic flow of Route 47. The Board’s decision was based on the Board members’ local knowledge
that there would be an increase in traffic, changes in the ingress and egress pattern on to Route 47
resulting in less exit points and no traffic light, parking congestion for larger vehicles, the non-
permitted gas station use that is specifically identified as not permitted, and the environmental
concerns of the junkyard that would remain in use.

The Board asserts that its decision was also based on the significant roadway construction
that is required to safely handie a 50% increase in traffic to the site, the oversized vehicle access
to the site, and the probability of these vehicles parking on the side of the road and obstructing the
safe low of traflic along Route 47. The Board determined that the likelithcod of oversized vehicles
idling on the shoulder of the road goes against the purpose of the ML UL, specifically that it is
intended to .. .discourage locations and roufes which result in congestion...” N.J.S.A. 40:55D-2.

The Board argues that, in the event the Cowt finds the Board lacked findings of fact, this

matier should be remanded so that the Board can clarify its findings.
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Plaintifi’s Reply

Plaintiff argues that the impairment of sound zoning cannot be a basis for the Board’s
denial as the granting of this variance would hide the visual blight and visually abate a junkyard
use which is impairing sound zoning. Plaintiff argues that the use variance will advance, rather
than impair, the purpose of sound zoning because the proposed use is almost directly aligned with
the array of uses permitted in the underlying zoning district.

Plaintiff further argues that there is no competent evidence, other than mere speculation,
that could support the Board’s findings that the proposed use would impose a “major traffic
hazard,” have insufficient parking, or thal tractor trailers would park on the side of Route 47.
Plaintiff argues that their two traffic engineers testified that the proposed traffic improvements
would enhance safety rather than degrade it and that the Z_oning Board’s engineer did not dispute
the conclusions of Plaintiff's traffic engineers. Plaintiff argues that the proposed site access would
provide for safe and efficient vehicular movements in accordance with all ordinance and industry
standards and would enhance traffic safety for the subject site as well as the other properties along
this section of Route 47. Plaintiff contends that the traffic experts’ testimony was based on fraffic
impact studies conducted by analyzing traffic accident history and traffic counts during peak
summer periods.

Plaintilf further argues that its application exceeds the number of parking spaces required
for normal patron vehicles and its revised plan added spaces for four to six oversized vehicles for
the retail store. Plaintifl argues that there is no basis for the Board’s concern that oversized vehicles
would park on Route 47, which is the case at the retail-only Wawa across the street, because the
four o six oversized parking spaces this proposed Wawa adds arc more than adequate to handle

the anticipated demand. Plaintiff argues that its licensed Planner testified that the site was

wn
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particularly suited for the proposed use and that several purposes of the NJMLU would be

advanced through the grant of the variance.

Plaintiff argues that there was no basis for the Board to deny the credibility of Plaintiff’s

traffic engineering and planning experts’ opinions.

Material Facis and Procedural History

Plaintiff seeks to build the proposed Wawa on the properly located at 1089 NJ-47 in Dennis
Township, Block 64, Lot 30, on the Dennis Township Tax Map (from herein “Property”). The
Property consists of 11.93 acres with approximately 660 feet of frontage along Route 47, The
Property is currently occupied by a non-conforming junk/salvage yard extending from a portion
of the Route 47 frontage to the rear of the site. The Property also includes a welding/fabrication
business, sign business, and awning business which all operate in various buildings along the
Route 47 frontage. The remainder of the property is largely surrounded by forest and wetlands to
the south, west and northwest, except for additional commercial operations immediately to the
north/northwest which also front on Route 47. Directly across Route 47 from the Property is a
parcel that is developed with a Wawa retail convenience store without retall fuel sales.

The Property is located within the VC — Village Commercial Zoning District. The
permitted uses in the VC Zone include general retail in single use buildings not larger than 5,000
square feet. Code of the Township of Dennis § 185-17. Automobile repair and service stations,
including gas stations, are not permitted VC Zones.

I. Application
On or about February 12, 2021, Plaintff filed a land development application (from herein

“Application™) with the Dennis Township Land Use Board (from herein “Board) seeking approval
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to subdivide and develop a 2.36-acre portion of the Property with a new 5,585 square foot Wawa
retail store and fueling staticn containing eight (8) fuel dispensers and sixteen (16) fueling
positions under a free-standing canopy.

Plaintiff’s plan of development was to place the Wawa store in the {front of the lot and the
gas station in the back portion of the lot in order to provide for an aesthetic enhancement to the
property from Route 47. Plaintiff also proposed to undertake systematic roadway improvements
along Route 47 by creating a two-way center left turn lane along the center stretch of Route 47
between Petersburg Road and Main Street to help alleviate roadway congestion and assoclated
vehicular accidents. This endeavor would also widen the roadway itself.

Plaintiff’s application sought the various forms of relief as follows:

1. A “use” variance pursuant to N.J.S.A. 40:55D-70(d)(1) to permita 2.36 +/-
acre portion of the Property to be developed with a Wawa retail convenience

store with fueling facilities under a free-standing canopy.

2. Minor subdivision approval to create an approximately 2.36-acre parcel
upon which the proposed Wawa would be developed; and

3. Preliminary and final major site plan approval for the development of Wawa
together with associated and related site improvements.

The Application also requested several bulk “c” variances pursuant to N.JL.S.A 40:55D-
70(c) all of which were subsumed into the use variance relief as a matter of law,
2. The April 22, 2021, Hearing
The Application was publicly heard before the Board on April 22, 2021, Upon the close of
public comment, Plaintiff requested the Board carry the Application to another ﬁearing date (o give
Plainli{f an opportunity to consider the comments and concems of the Board that had been voiced
during the hearing. The Board granted the 1'équest and reconvened on July 22, 2021, at which time

the hearing proceeded o a conclusion.
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Plainti[l presented testimony of five (5) expert witnesses at the April 22, 2021, hearing:
Plaintiff’s project civil engineer, Matthew Sharo, P.E., Plaintitf’s architect, Stephen Fortwrangler,
R.A., Plaintiff’s professional traffic engineer, Justin Taylor, P.E., Wawa’'s real estate project
engineer, Kristin Ritz, and Plaintifl’s professional planner, John McDonough, P.P. The Board
‘accepted Plaintiff’s witnesses as experts in their respective fields. 1T11:10-12, 1T47:23-25,
1T50:6-9, 1T58:16-18, 1T79:25-1T80:2.

a. Plaintiff’s Project Civil Engineer, Matthew Sharo, P.E.

Matthew Sharo, P.E., testified that Plaintiff’s application included a request for subdivision
approval to create a new lot that is 2.356 acres for the new Wawa and that the existing businesses
on the property would occupy the remaining 9.575 acres. 1T14:14-1T15:23. Mr. Sharo also
discussed the planned stormwater management system, utilities and the septic system. He testified
that the fuel dispensing facilities would be located toward the front of the Property beneath a

”canopy and the number of parking spaces to be provided (fifty-four parking spaces) would exceed
the ordinance requirement (twenty-eight parking spaces). 1T19:17-23. Mr. Sharo further testified
that Plaintif’s landscape plan includes adding 265 shrubs, evergreens, grass, and plants. He
testified that there would be twenty-eight (28) new evergreen trees planted along the front of the
site to block headlight glare from vehicles parked while getting fuel and around the trash enclosure
10 screen the enclosure as well, 1T20:3-1T21:2. Mr. Sharo further opined that, in his opinien, “with
the new buildings, the new landscaping, there will definitely be an increase in aesthetics from the
Route 47 corridor.” 1727:4-6.

Mr. Share stated that the application for the proposed site plan mei the local requirements
for preliminary and final site plan approval. Mr. Sharo testified that this would improve the

aesthetics of Roule 47. Mr. Sharo also described 1o the Board the bulk variances that were
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implicated by the Application. Mr. Sharo testified that he believed the Applications met the local
requirements for preliminary and final site plan approval. The project architect followed, opining
that all of the architectural aspects of the project were compatible and complementary of one
another,

b. Plaintiff’s Traffic Engineer, Justin Taylor, P.E., and Professional Planner,

John McDonough

Plaintiff’s engineer, Justin Taylor, P.E., and Professional Planner, John McDonough, P.P.
testificd at the April Board hearing, in which Mr. Taylor discussed the roadway improvements
needed for the Application. Mr. Taylor opined that Plaintiff’s proposal to make systematic
roadway improvements would not only support better traffic flow to and from the proposed Wawa
but would also provide reliel from traffic congestion in the area. Mr. McDoncugh provided
testimony in support of the use variance to permit the deve]opment‘of the Property with the
proposed Wawa, At the conclusion of the April Board hearing, some Board Members stated their
concerns regarding traffic and parking. The Board then granted the request for Plaintifl to have
another hearing to consider the comments that were voiced during the hearing and provide more
detailed respenses.

3. The July 22,2021, Hearing

At the July 22, 2021, hearing, Wawa’s real estate project engineer, Kristin Ritz, confirmed
that Wawa's management considered all of the comments that the Board Members and members
of the public made at the last Board meeting and had approved of all of the modifications now
being presented. At the hearing Plaintiff’s witnesses testified regarding the moditications thal had
been made to the site plan as a result of the comments given at the April Board hearing. Three
sivnificant site plan modifications were made. They were: 1) a downsizing of the Wawa building

G
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and elimination of the rear entrance to the building; 2) reconfiguring the parking plan to mclude
parking spaces for oversized vehicles along with twa pull-through lanes for trucks and oversized
vehicles; and 3) providing the Board with a choice of two different architectural styles for. the
canopy. These modifications were mainty described by Matthew Sharo, P.E. There were no
objectors and no member of the public objected to the Application.

At the conclusion of the hearing, upon roll call vote, the Board voted to deny the
Application by a vote of five “no” votes and two “yes” votes, Board members opined that the
parking and increased traffic flow for cars, larger vehicles, and tracks onto and out of the site is
insufficient and such conditions would cause more problems than currently exist at the site. The
Board asserts that the limitation of one exit onto Route 47 in conjunction with the increased traffic
expected into and out of the site would create a hazard. The Board discussed how gas stations and
fueling stations are not permitted in this zone. The Board opined how the plan to create a smaller
lot for the auto salvage portion of the property will increase the environmental stress and
contamination on auto salvage portion of the newly subdivided lot post completion of this project.

4, The Resolution

On September 23, 2021, the Board adopted Resolution #CLUB 2021-14, memorializing
the denial of Plaintiff’s application. The Resolution noted the following:

The parking and increased fraffic flow for cars, larger vchicles and
trucks onto and out of the site is insufficient and such conditions
would cause more problems than cuirently exists at the site.

The limitation of one exit onto Route 47 in conjunction with the
increased traffic expected into and out of the site provides a hazard
at this site.

(ias stations or fucling stations are not permitied in the zone.

The project incorporates two (2) non-conforming uses where only
one (1) exists currently.

10
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Creating a smaller lot for the auto salvage portion of the property
will increase the environmental stress and contamination on auto
salvage portion of the newly subdivided lot post completion of the
project.
The Resolution also included the Board members comments that:

Only the Wawa site wili be remediated from contaminants.

The Board liked the A frame for the canopy over the fueling station.
Only one exit is available for both fueling and retail customers and

that is not sufficient.

Discussion
I. Standard of Review

The Superior Courl’s review of a zoning board’s decision is deferential, and the factual

determinations of a board are presumed to be valid. Grabowsky v. Twp. of Montelair, 221 N.J.

536, 551 (2015). Accordingly, a trial court must view the decision of the Board as presumptively

correct. Rexon v, Bd. Of Adjustment of Haddonfield, 10 N.J. 1 (1952).

Zoning board’s decisions and determinations are given deference by the court because local
officials, rather than the courts, are thoroughly familiar with the community’s characteristics and
interests, are the proper representatives of its people, and are best equipped to imtially rule on

applications for a use variance. Ward v. Scott, 16 N.I. 16, 23 (1954). Fallone Props., L.L.C. v.

Bethlchem Twy. Plannine Bd., 369 N.J. Super, 552, 561 (App. Div. 2004) (“[P]lanning boards are

granted wide latitude in the exercise of the delegated discretion due to their peculiar knowledge ol
local conditions. Indeed, local officials are thoroughly familiar with their communities’
characteristics and interests and are best suited to make judgments concerning local zening
regulations.”). While a court is “not bound by an apency's determination on a question of law, and

the court’s construction of an ordinance under review is de novo.... courts give deference 1o a

1
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municipality's informal interpretation of its ordinances.” Fallone Props.. L.L.C., 369 N.J. Super. at

561, Variances to allow new, nonconforming uses should be granted only sparingly and with great

caution since they tend to impair sound zoning. Elco v. R.C. Maxwell Co., 292 N.J. Super. 118,

126 (App. Div. 1996).
A board’s decision is presumed to be valid so long as there is evidence in the record to

support its determination. Lang v. Zoning Bd. of Adjustment, 160 N.J. 41, 58 (1999). That

determination must be made on the basis of what was before the board and not on the basis of a

trial de novo. Antonelli v. Planning Bd. of Waldwick, 79 N.J. Super. 433, 440-4} (App. Div.

1963). Despite this heavy burden, courts will prant relief where the board’s decision lacks a

reasonable basis. Gerkin v, Village of Ridgewood, 17 N.J. Super. 472, 477 (App. Div. 1952). In

the case of a denial of a variance, the plaintiff has the “heavy burden” of proving that the evidence

presented to the board was so overwhelmingly in favor of the applicant that the board’s action can

be said to be arbitrary, capricious or unreasonable. Med. Realty Assocs. v. Bd. of Adjusiment of

City of Summit, 228 N.J. Super. 226, 233 (App. Div, 1988). Kramer v, Bd. of Adjustment. 45 N.J.

268, 296 (1965) (While decisions of a zoning hoard of adjustment are afforded a rebuitable
presumplion of validity, the Court will set aside a local zoning delermination when it is arbitrary,
capricious or unreasonable).

The standard of review is whether the decision of the Township of Dennis Consolidated
Land Use Board to deny Plaintiff’s application for variances and design waivers under N.J.S.A.
40:551)-70(c) and (d), preliminary and tinal major site plan approval under N.J.S.A. 40:55D-
25¢a)(2). and minor subdivision approval under Dennis Township Ordinance 165-1, et. seq.,
N.IS.A. 40:35D-25(a)(2), and N.J.S.A. 40:55D-47 was arbilrary. unreasonable. or capricions.

Pursuant to N.JS.A. 40:55D-70(d) of the Municipal Land Use Law (MLUL}), a board of

12
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adjustment shall have the power to grant a variance “in particular cases for special reasons.”
N.J.S.A. 40:55D-70(d)(1) allows a board to grant a “use variance” permitting a use of land that is
otherwise prohibited by the local zoning ordinance. A use variance may only be granted upon a
showing that the applicant has satisfied (1) the “Positive Criteria,” (2} that the variance would not
cause a substantial defriment to the public good (the “Negative Criteria™), and (3) would not
substantially impair the intent and purpose of the zone plan and zoning ordinance. N.J.S.A.
40:55D-70.

1. The Board’s decision was not supported by substantial credible evidence in the
record and was arbitraxy, capricious, and unreasonable

The Court’s limited review requires the Board to provide a clear statement on the record
that its decision to deny Plainliffs” application was consistent with N.J.S.A. 40:55D-70. The Board
must make factual findings on the record to support its determination that Plaintiff’s application
did not satisfy the positive and negative ciiteria, and that it would substantially impair the intent
and purpose of the zone plan and zoning ordinance if relief was granted. In determining whether

._lhe Board was arbitrary, capricious and unreasonable, this Court analyzes whether there was
evidence in the record supporting the Board’s determination that Plaintiff did not overwhelmingly
meet all three prerequisites fo obtaining a use variance.

First, this Court analyzes the “Positive Criteria” pul forth on the record below. The
proposed Wawa is along a highway, would block the view of a junkyard, and is across the road
from an existing Wawa that will be demolished and deed restricted. At the very first hearing,
PlaintilT presented to the Board a plan by which their site would hold double the amount of required

parking spaces. a host of environmental landscape additions, and thal Plaintiff would personally
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pay for systematic improvements to Route 47." The Board’s only expert testified that Wawa
addressed almost all of his concems, and upon the Board’s expert requesting Plaint:{f implement
additional signage in the rear of the building, Plaintiff immediately acquiesced. 1T96:17-1T97:14.
Nonetheless, the Board expressed legitimate concerns pertaining to traffic and oversized vehicles.
Plaintiff requested a second hearing in order to address these concerns, which the Board granted.
Subsequently, Plaintiff made substantial changes in conformance with the concerns raised by the
Board and the public, and thereafter all members of the public as well as the Board’s lone expert
were seemingly satisfied. Consequently, Plaintiff satisfied the positive criteria because the site is
particularly suitable for the proposed use and the record is devoid of any facts suggesting
otherwise; it is especially noteworthy that no local residents spoke out against the location of the
proposed site and that Plaintiff worked in good faith fo remedy prior concermns.

Second, this Court analyzes the negative criteria put forth on the record below. This Court
finds that the record contains no evidence suggesting that negative criteria existed such that there
would be a substantial detriment to the public good. On the contrary, the only scientific study on
record demonstrates that Plaintiffs improvements to Route 47 would likely halve the rate of tralfic
accidents on that stretch of highway. This Court gives great weight to the Board’s traffic concerns
and personal knowledge of their area, but the record overwhelmingly shows each concern of the
Board being addressed by Plaintifl, with Plaintiff’s solutions being factually undisputed. When the
Board cxpressed concern for a lack of parking regarding oversized vehicles, Plaintiff amended its
plan to include several oversized parking spaces. Upen the Board’s concern regarding a potential
increase in traffic accidents, Plaintiff committed to funding systematic readway improvements as

well as conducted a study showing how accidenis on Roule 47 would in fact be lessened as aresult

P Subject to the approval of NIDOT. Wawa is willing to pay for what is estimated to be a costly roadway
improvenent project.
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of said improvements. There is no contrary study on record, nor did the Board ever rebut the
findings of Plaintiff”s study. The Board’s own experts took no issue with Plaintiff’s solutions, and
the Board brought forth no experts refuting the evidence that they were presented with.?

The Board, at least in part, believed that granting Plaintiff’s proposal would substantially
impair traffic due to the ingress and egress of the site. A portion of the Board’s resolution noted
that ““The limitation of one exit onto Route 47.. . provides a hazard at this site.” The resolution also
included a Board member comment that “Only one exit is available for both fueling and retail
customers and that is not sufficient.” It is crucial to note that these facts which the resolution is
based on arc conceivably inaccurate. The proposed site has conceivably two points of ingress and
two to three points of egress. The primary point of ingress is along on the north side along Route
47. The primary point of egress is also along the north side but contains two separate and widened
lanes for egress. Notably, there is also a third point of ingress and egress at the rear portion of the
site:

The Board’s environmental concerns are similarly unfounded and unsupported by the
record. Plaintiffl conducted an environmental impact study for the DEP which the DEP considered
satistactory.1T46:5-13. Plaintiff proposed te undertake significant environmental cleanup
measures on-site, including adding a septic system, which the site currently tacks, 1T16:15-17:18.
This system is better than the standard septic system because it treats run-off water before
discharging it. 1117:6-15. Plaintiff's experls [urther testified that the containers built o hold fuel
were nol only made of high-quality materials, but that it would also include sophisticated alarm
mechanisms that would immediately alert Plainiiff”s Headquarters of any potential contamination

issuc. 1T37:8-38:3.

2 This Couri notes that the cost of an expert’s testimaony is borne by the Plaintiff. and thus there is no [Inancial
burden inposed an the Board in seeking their own expert in the beld.
15
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Third, this Court considers whether the intent and purpose of the zone plan would be
substantially impaired by granting the variance. A focal point of contention is that Plaintiff’s intend
to build a “super Wawa™ that selis gas, and a Dennis Township ordinance forbids such a use.
However, that is in-part why Plaintiff seeiks a vartance, and such a non-conforming use 1s not fatal
to Plaintift’s application so long as it does not “substantially impair” the intent and purpose of the
zone plan.

Section 185-17 of the Dennis Township Zoning Ordinance allows for “appropriate”
development in comumercial zones so long as it 1s compatible with the historic and architectural
character of the area. Plaintiff explicitly designed their facility to comport with Dennis Townships’
historic and architectural character. The Board was given choices as to how the Wawa would look,
and the Board’s expert ultimately agreed that the building’s aesthetics, even the pc;rtion that sells
gas, conformed with the historic and architectural character of the area. 1T95:11-15,

Additionally, the reality of where Plaintiff’s proposed building will stand is significant.
Notwithstanding the fact “junkyards” are not specifically permitted or prohibited.by Dennis
Township ordinances, Plaintiff’s brand-new building—built to the aesthetics that the Board
requested and approved-—will obstruct the public’s view of a junkyard that is currently visible
from the road. In addition to blocking blight, Plaintiff seeks to sell pas along a state highway,
across the street from an old smaller Wawa that it will demolish and deed-restrict from similar use.
Accordingly, this Court finds that granting the variance would not substanhally impair the intent
and purpose of the zone plan and zoning ordinance.

After reviewing the record below, this Court finds that the Board’s determination was
unsupported by any substantial evidence on the record, and that the Board's decision in fact

contradicts the record since there was no objection to the application by the Board’s expert or the
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public. The weight of the evidence was substantially in favor of granting Plaintift’s application,
and the Plaintiff satistied all three factors necessary for a use variance under N.J.S.A. 40:5513-70,
The record overwhelmingly shows that there is significant positive criteria, no substantial
defriment to the public good, and no substantial impairment to the intent and purpose of the zone
plan and zoning ordinance. Use variances are appropriate only in exceptional cases—certainly, an
improved public roadway at no public cost and the likelihood of motor vehicle accidents decreased

by fifty percent—is such a case.

Conclusion

For all the reasons stated hercin, the Court holds that the Board’s decision was not
supported by substantial evidence, and that the Board’s decision to dery Plaintiff’s use variance
was overwhelmingly arbitrary, capricious, and unreasonable. This Court hereby GRANTS
Plaintiff’s complaint in lieu of prerogative writ and exercises its original jurisdiction in ordering
that Plaimiff’s application for use variance relief pursuant to N.J.S.A. 40:55D-70d(1),

preliminary and final major site plan approval, and “c” variance relief pursuant to N.J.S.A.

A40:3513-70¢ for bulk standards be issued.

z

Date of Decision:

The Hon. Michael J. Blee, A.LS.C.



Jon D. Batastini, Esquire

Attorney ID 025972000
GARRETT & BATASTINI

A Professional Association
3318A Simpson Avenue
Ocean City, New Jersey 08226
(609) 399-0035

Attorney for Dennis Township Consolidated Land Use Board

Dennis Township Consolidated Land Use Board

RESOLUTION CLUB 2022- | §

APPLICATION OF: Dennis 47 Developers, LLC

PROPERTY: Block 64, Lot 30 -1089 Route 47

WHEREAS, this Board adopted Resolution CLUB 2021 (the “Resolution™) which denied
the application of Dennis 47 Developers, LLC (the “Applicant™) for specified land use approvals
including, without limitation, a D-1 use variance, preliminary and final major site plan approval.
minor subdivision approval and specified bulk variances. all as more specifically set forth in the
Resolution; and

WHEREAS, Applicant timely filed a Complaint in Lieu of Prerogative Writs to the
Superior Court of New Jersey, Cape May County, Law Division, challenging the denial of all of
the land use approvals recited above and set forth in the Resolution; and

WHEREAS, the Honorable Michael I. Blee, AJ.S.C., pursuant to an Order dated
September 28, 2022 reversed the denial of all of the land use approvals sought by Applicant and
granted all of said approvals pursuant to the Court’s Order dated September 28, 2022, copy of
which is attached hereto and made a part hereol as Exhibit “A™ (3 pages); and

WHEREAS, no appeal has been taken from said Order and the Final Judgment issued by
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Judge Blee attached as Exhibit “A™: and

WHEREAS, both Applicant and the Board believe it is in the public interest to have a
wrilten memorialization of the official action taken by the Court so that terms and conditions of
the approvals can be determined.

NOW, THEREFORE, BE IT RESOLVED by the Dennis Township Consolidated Land
Use Board at its meeting on December 22,2022, that it recognizes the legal validity of the Court’s
Order dated September 28, 2022, a copy of which is attached as Exhibit “A”, and determines that
the approvals shall be and are hereby conditioned and contingent upon the following;

1. The Board’s engincer, specifically I. Michael Fralinger, Jr., PE, CME, issued a
report dated August 20, 2021, To the extent that feport requests that plan revisions be made which
do vot negatively affect the legat validity of the land use approvals referenced in and issued by
ludge Blee in Exhibit “A™, A pplicant shall revise the plans to address the items se’.t forth in Mr.
Fralinger’s aforesaid report.

2, The access drive proposed between Lots A and B shall be the subject of a reciprocal
casement agreement, the terms of which shall be reviewed and approved as to form in the
reasonable opinion of the Board attorney and Board engineer.

3. The Applicant shall post engineering inspection fees and a performance guarantee
in an anount as required by the New Jersey Municipal Land Use Law and in accordance with an
engineer’s cost estimate submitted to My, F ralinger for his reasonable review and approval,

4, The effective date of all approvals, as determined by the Court, and as
supplemenied by the conditions contained herein, shall be the date upon which this Board adopts

this memorializing Resolution.
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This Resolution is adopted on December 22, 2022, in supplementation of the Court’s Order

attached as Exhibit “A”,

Dated: 18-38-38 Dennis Township Consohdatcd Land:Vse BOﬁ]d

AL

, Chairper Sob

Ry
e
s/ el
L / , Vice Chairperson

This is to certify that this is a true copy of a Resolution memorialized by the Dennis Township

Consolidated Land Use Board at its regular meeting held on December 22, 2022, See attached for

members voting.

Contro C3 Colidon,
Carla Coffee, Secrcta\'&p vJ
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Hearing Date

[Position Absent
Member Name
Daniel Walsh Chair
Class IV
Joseph Chambers Vice
Chair
Class 1V
David Watson Class TV
Harry Cowan Class IV
Les Frie Class TV
Chris Hope Class T
Mayor's Designee|Class |
Thomas McEvoy
Scott Turner Class 11
Robert Penrose Class
[/1v
Carly Caprioni Alt]
[Elizabeth Martuce] Alt 2
Resolution Date [ép- A8 A3
Pasition Absent
Member Name
Danie] Walsh Chair
Class [V
Joseph Chambers Vice
Chair v
Class IV
David Watson Class [V
Harry Cowan Class 1V
Les Frie- Class TV v
Chris Hope Class IV Vv
Mayor’s Designee|[Class [
Thomas McEvoy
Scott Turner Class T
Robert Penrose Class \/
[1v R
[Carly Capriom AltT v
| Ehzabeth Martucci Al 2 v
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The Wawa fuel canopy is a registered service mark in the U.S. Patent and Trademark Office. The/fuel.canopy, as well as Wawa's brand names, slogans,
logos, service marks, and other trademarks of Wawa's goods, services; and promotions belong exclusively to Wawa; Ine. and/or, Wild Goose Holding Co,, Inc.
and are protected from copying and simulation under national and international trademark and copyright laws and freaties throughout the world.
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